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INTRODUCTION

1 Pursuant to Ariz. R. Civ. P. 45 and Corporation Commission Rule R14-3-

2 109(O), Arizona Public Service Company ("APS") and Pinnacle West Capital

3 Corporation ("Pinnacle West"), collectively "the Companies," oppose Commissioner

4 Bums's motion to compel compliance with the subpoenas issued by Commissioner

5 Bums on August 25, 2016 (attached as Ex. A to the Companies' Renewed Motion to

6 Quash).I The Companies stress that they have the utmost respect for the Commission

7 and the oihces of the individual Commissioners. Nevertheless, as explained below,

8 the subpoenas at issue here raise significant legal issues that warrant denying the

9 Motion to Compel.

10 A Commission subpoena is unenforceable when "the inquiry is not within its

l l scope of authority, the subpoena seeks irrelevant information, or the investigation

12 is being used for an improper purpose, such as to harass." Camngton v.Ariz. Corp.

13 Comm 'n,199 Ariz. 303, 305 119 (App. 2000). Each of those criteria is satisfied here.

14 Commissioner Burns's subpoena exceeds the Commission's authority, seeks

15 irrelevant information, and harasses APS in response to APS' exercise of its First

16 Amendment rights. For each of these independent reasons, the motion to compel

17 enforcement with the subpoenas should be denied.

18

19 This case involves the latest stage in an ongoing campaign of harassment

20 waged by Commissioner Bums against the Companies for their perceived political

21 speech. During the 2014 election cycle, certain 501(c)(4) social welfare organizations

22 made expenditures in connection with Commission elections. Those organizations

23 have not disclosed their donors, and there is no suggestion that those organizations

24 violated Arizona law by failing to do so. Nevertheless, based on speculation that the

25 Companies may have donated to these social welfare organizations, and in the midst

26

27 1 Unless otherwise indicated, all exhibit references are to the exhibits attached
28 to the Companies' Renewed Motion to Quash, filed in this docket March 10, 2017.

l
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l

l

• The information sought by the subpoenas is irrelevant to

rates. The information sought by Commissioner Bums is categorically irrelevant to

26

27

28

1 of the 2016 election cycle in which Commissioner Bums was running for reelection,

2 Commissioner Burns issued subpoenas purporting to compel the Companies to

3 publicly divulge any political expenditures, charitable contributions, and lobbying

4 expenditures they may have made.2

5 As the Superior Court has already held, the Commission is empowered to

6 quash or refuse to compel compliance with Commissioner Burns's subpoenas. A

7 Commission subpoena is unenforceable when "the inquiry is not within its scope of

s authority, the subpoena seeks irrelevant information, or the investigation is being

9 used for an improper purpose, such as to harass." Camngton, 199 Ariz. at 305 119,

10 accord A.A.C. R 14-3-l09(O) (authorizing Commission to quash a subpoena that is

l l "unreasonable or oppressive"). The Arizona Rules of Civil Procedure-which, per

12 the Superior Court's recent filling, Ex. 1 hereto at 2, apply to Commissioner Burns's

13 motion to compel-similarly authorize a court to deny a motion to compel, or to

14 modify a subpoena to protect the recipient 60111 undue burden or expense. See Ariz.

15 R. Civ. P. 45(¢)(5)(B)(iii)

16 The Commission should deny Commissioner Bums's motion to compel, for

17 several reasons:

18 APS's

19

20 the rates that customers will pay. The rates that the Commission will set in this

21 proceeding will be based on specific categories of expense incurred by APS during

22 the 2015 historical test year and claimed by APS in its rate application. APS has not

23 claimed any expenses related to any political expenditures, charitable contributions, or

24 lobbying expenditures made by the Companies, so customer rates will not reflect any

25

2 As noted in the Objections served by the Companies on counsel for
Commiss ioner  Burns , APS has  voluntar i ly produced public  APS documents
responsive to the subpoenas and agreed to produce certain non-public APS documents
upon entry of an appropriate confidentiality agreement.

2
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i
i

• Commissioner Burns does not have authority to use a subpoena to

override the Legislature's chosen policy regarding disclosure of political

Commissioner Burns's use of the subpoena as a discovery tool in an

effort to disqualify his fellow Commissioners is unprecedented and improper.

I
I The subpoenas' true purpose is to retaliate and harass the

Companies to deter them from exercising their First Amendment rights.

1 such expenses. Information about such expenditures is thus irrelevant to the

2 Colnmission's rate-setting.

3

4

5 expendlmres. The Arizona legislative branch enacts campaign-Enance laws and the

6 Arizona executive branch enforces them. Commissioner Bums is neither authorized

7 nor competent to insist on forced disclosure of campaign contributions that the

8 Legislature never mandated, or to conduct investigations into purported campaign-

9 finance violations that the Executive never initiated. Commissioner Burns's apparent

10 policy disagreements with other branches of government does not authorize him to

l l use a subpoena to override their policy choices.

12 •

13

14 No case law supports such use of a subpoena, and none of the documents sought-

15 regardless what they say-will yield information obligating any commissioner to

16 recuse himself. An elected ratemaking ofiicial need not recuse himself from a matter

17 involving an entity merely because the entity exercises its First Amendment rights to

18 support the officials election.

19 •

20 Under

21 the First Amendment, "[t]he government must abstain from regulating speech when

22 the specific motivating ideology or the opinion or perspective of the speaker is the

23 rationale for the restriction." Rosenberger v. Rector & Visitors of the Univ. of Va.,

24 515 U.S. 819, 828-29 (1995). The true motive behind the subpoenas is to deter the

25 Companies' political speech because Commissioner Burns disagrees with their

26 viewpoint on regulatory policy. As Commissioner Burns himself has put it, his goal

27 is to prevent "utility overspending and overparticipating, if you will, in the elections

28 of Corporation." Commissioner Transcript of Staff Meeting: Special Open Meeting

3



• Commissioner Burns's Improper purpose is underscored by his

demand that the Companies produce their Chief Executive Officer for a

deposition and by his threat to make public all information obtained under the

1

I
I

FACTUAL BACKGROUND

1 59, Docket No. AU-00000E-16-0270 (Aug. 11, 2016) (Ex. L). A government ofliciad

2 may not selectively target a company with subpoenas because, in the view of that

3 official, the company participatedtoo much in the democratic process.

4

5

6

7 subpoenas. Well-established law holds that a subpoena cannot be used to compel the

8 testimony of a high-ranking company officer without regardto whether that officer is

9 most knowledgeable regarding the information sought. See infra at 31. Yet

10 Commissioner Bums has demanded that the Companies produce their Chief

l l Executive Officer for deposition. Moreover, Commissioner Bums has made clear his

12 intention "to publicly file all documents related to this investigation." Letter Bom

13 Commissioner Burns 1, Docket No. E-01345A-16-0036 (Aug. 25, 2016) (Ex. A). The

14 documents sought by Commissioner Burns, however, include information that is

15 conNdentiad and that the Companies have not voluntarily chosen to make public.

16 Commissioner Burns's threat to disregard confidentiality underscores the improper

17 and unlawful purpose behind the subpoenas, and flouts the Commission's own mies

18 intended to safeguard the confidentiality of information submitted to it.

19

20 Commissioner Burns's motion to compel compliance with his subpoenas is

21 part of his multi-year campaign to silence the Companies' political speech because he

22 disagrees with the regulatory policies that the Companies have advocated in the past.

23 APS recounted that history in exhaustive detail in its Renewed Motion to Quash

24 previously filed in this docket. APS provides a short summary of that history here,

25 and refers the Commission to the Renewed Motion to Quash, incorporated here by

26 reference, for additional detail and supporting documents.

27 Commissioner Burns's efforts to silence APS's political speech began,

28 fittingly, in the context of an election campaign. In the run-up to the 2016 election

4



1 season, Commissioner Burns issued a letter with a request for public service

2 corporations, including APS, to halt all campaign contributions to Commissioners-

3 even if such contributions were fully legal. Other Commissioners disagreed with

4 Commissioner Bums's efforts to influence election campaigns in his oflicia1 capacity

5 as commissioner, and APS and other entities declined to voluntarily abandon their

6 First Amendment rights. Commissioner Burns's next effort was effort was to request

7 that APS "voluntarily" provide a report of all spending related to the 2014 election

8 cycle. Commissioner Burns cited no authority that would entitle him to this

9 information and APS declined.

10 Undaunted, Commissioner Burns publicly announced that he would use his

l l commission position as a mechanism to extract information about APS's campaign

12 contributions, despite APS's absolute right under governing law to keep that

13 information non-public. At the Commission's April 12, 2016 meeting, Commissioner

14 Bums characterized his Commission vote as a "tool to be used" to extract concessions

15 from APS. He declared that he "will not support any further action items by APS

16 with the exception of an item that might have health or safety components" until APS

17 yielded to his illegal demands, a promise proudly trumpeted on his campaign website.

18 APS did not give ill, prompting Commissioner Burns to transform his

19 voluntary requests into involuntary demands. On August 25, 2016, Commissioner

20 Burns issued the subpoenas that are the subject of the motion to compel. See Letter

21 from Commissioner Bums 1, Docket No. E-01345A-16-0036 (Aug. 25, 2016) (Ex.

22 A). He claimed that "[for nearly two years now, APS has refused to voluntarily

23 answer my questions about any political expenditures that APS/Pinnacle West may

24 have made" and "[c]onsequent1y, it is necessary for me to proceed in a more direct

25 way." Id.

26 Commissioner Bums ordered APS and Pinnacle West CEO Donald Brandt to

27 appear for testimony on October 6, 2016, and ordered the parties to provide, by

28 September 15, 2016, documents and information including:

5



(1) all documents "of any kind that describe arrangement governing
Pinnacle West's expenditures or donations of funds for any purpose
under APS's name or brand",

(2) all documents "of any kinds that describe the arrangements governing
the APS Foundation's expenditures or donations of funds for any
purpose under APS's name or brand",

(3)

(4)

"each

for Pinnacle W est, in each year 2011-2016: "all charitable
contributions," "all donations for political purposes," "all expenditures
to 50l(c)(3) organizations," "all expenditures to 501(c)(4)
organizations," and "each marketing/advertising expenditure."

(5)

R. Civ.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

for APS, in each year 201 l-2016: "each charitable contribution,"
political contllbution," "each expenditure made for lobbying
purposes," "each marketing/advertising expenditure," and "a list of all
expendimres to 50l(c)(3) and 501(c)(4) organizations",

information on "any foundations or other entities (formed for charitable
or other philanthropic purposes) that are related to APS and/or Pinnacle
West," including "how these entities are funded."

Commissioner Burns made clear that he "intend[s] to publicly tile all documents

related to this investigation." Id. The subpoenas were served on August 26, 2016.

The Companies responded to the subpoenas by timely sewing written

objections and by filing a Motion to Quash with the Commission on September 9,

2016. The Companies voluntarily produced publicly available documents and APS

voluntarily offered to make non-public documents available for inspection upon

execution of a confidentiality agreement, but Commissioner Bums has not accepted

that offer. The Companies filed a Renewed Motion to Quash on March 10, 2017, and

Commissioner Burns finally filed a response to the Motion to Quash on March 14,

2017. The Commission has not yet ruled on either motion.

Rather than moving to compel compliance as Commission mies adopting Ariz.

P. 45 required, Commissioner Burns filed suit on March 10, 2017, in

Maricopa County Superior Court to enforce the subpoenas. The Companies moved to

dismiss on the ground that primary jurisdiction lay with the Commission and that

Commissioner Burns had failed to exhaust his administrative remedies by having

6



l

ARGUMENT

subpoena power,

unreasonably." Carrington, 199 Ariz. at 305 119.

In exercising the "the Commission may not act

Accordingly, "a party may resist

the Commission's subpoena on grounds that the inquiry is not within its scope of

authority, the subpoena seeks irrelevant information, or the investigation is being

used for an improper purpose, such as to harass." Id. Even when it compels

compliance with a subpoena, the Commission is charged with protecting the recipient

ham 'Undue burden or expense resulting ham compliance." Ariz. R. Civ. P.

45(C)(5)(B)(iii).

1 failed to move to compel before the Commission. Commissioner Bums opposed the

2 motion on the ground that the Arizona Constitution, Article XV, § 4, empowered him

3 to bypass the Commission and enforce the subpoenas directly in court.

4 On May 26, 2017, the court rejected Commissioner Burns's argument and

5 required him to tile a motion to compel before the Commission. See Burns v. An:.

6 Pub. Serf. Co., No. CV 2017-001831 (Maricopa City. Sup. Ct. May 26, 2017) (Ex.

7 hereto). The court reasoned that "applicable statute and procedural rules require

8 [Commissioner Burns] to file a motion to compel with the Commission to enforce the

9 Subpoenas before seeking judicial relief" Id. at 2 (citing Ariz. R. Civ. P. 45(c)(5)(B),

10 Ariz. Admin. Code R14-3-101(A), A.R.S. § 40-243). The court expressly rejected

11 Commissioner Bums's contention that "he enjoys authority under the Arizona

12 Constitution to issue and enforce subpoenas that is independent of the Arizona Rules

13 of Civil Procedure," holding that "this assertion is not supported by the text of the

14 Arizona Constitution itself," id., and would contradict policies requiring exhaustion of

15 administrative remedies and comity for other branches of government. Id. at 3. The

16 court stayed the case to allow Commission proceedings to run their course.

17

18

19

20

21

22

23

24

25

26

27

28

Commissioner Bums's subpoenas transgress these prohibitions. The

subpoenas are unreasonable because they selectively seek to compel the Companies to

disclose confidential information irrelevant to any legitimate regulatory purpose, and

7
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i

1. The Commission Has Authority to Quash the Subpoenas and to Deny
Compliance.

i

1 thus fall outside the Commission's scope of authority. And the subpoenas are

2 oppressive because they are being used to harass the Companies for refusing to

3 'Woluntari1y" comply with Commissioner Burns's demands that they abstain Hom

4 First Amendment-protected activities. Commissioner Blurs's improper purpose is

5 underscored by his demand to depose the Companies' Chief Executive Officer,

6 without regard to whether he is the most knowledgeable person regarding the

7 requested information, and by his threat to publicly disclose all information obtained

8 from the Companies without regard to whether that information is confidential. The

9 Commission should quash the subpoenas and deny the motion to compel.

10

11

12 Commissioner Bums contends that the Commission lacks jurisdiction to

13 entertain this motion to compel. He maintains that he has an individual power to

14 compel compliance with a subpoena he has served, and that the Commission majority

15 cannot stop him.

16 Commissioner Burns has already lost this issue before the Superior Court.

17 That court already rejected his claim to "authority under the Arizona Constitution to

18 issue and enforce subpoenas" as one "not supported by the text of the Arizona

19 Constitution itself." Ex. 1 hereto at 2. Indeed, the Superior Court's decision to stay

20 Commissioner Bums's lawsuit until Commissioner Burns tiled a motion to compel,

21 and its requirement that Connnissioner Burns file a motion to compel in the first

22 place, would be completely illogical if the Commission did not have jurisdiction to

23 rule on that motion.

24 If Commissioner Burns believes the Superior Court erred, his remedy is with

25 the Court of Appeals. Absent a reversal by a higher court, the Superior Court's

26 holding is binding on Commissioner Burns and the Commission. Cf Ariz. Corp.

27

28

8



II. The Subpoenas Seek Documents and Testimony Irrelevant to this
Proceeding and That Otherwise Exceed the Commission's Authority.

i

9
l

l

1

A.
9

The Information Sought By Commissioner Burns Is Irrelevant to
the Asserted Interest in Ratepayer Protection.

12 Commission's rate-setting authority, ostensibly because they seek to ensure that

14 charitable, political, or lobbying expenditures are not being charged to ratepayers as

15
how rates are set.

17 As Commissioner Little has clearly explained, and as the Colnmission's rules

make clear, utility rates are set based upon the utility's books and records for a "test

19 year"-a specified historical twelve-month period. Data from that historical test year

is used to determine the amount of revenue the utility requires to cover its costs

(laiown as "the revenue requirement"), which in mm is used to set rates going

21 forward. See Letter to Mark Bmovich, Arizona Attorney General, ham

Commissioner Doug Little, Docket No. AU-00000A-15-0309 (Feb. 22, 2016) (Ex.

23 M), see also A.A.C. R14-2-103; Tucson Elec. Power Co. v. Ari:. Corp. Comm 'n, 132

Ariz. 240, 246 (1982) (describing Commission's use of "test year Hom which to

25 project the future capital expenditures and income needs of the utility" when

27

28

1 Comm 'n v. Mountain Sfafes Tel. & Tel. Co.,71 Ariz. 404, 407-08 (1951) (unappeased

2 judicial rulings bind the Commission);

3

4

5 A subpoena should not be enforced when the "inquiry is not within [the

6 Commission's] scope of authority" or "seeks irrelevant information." Carrington,

7 199 Ariz. at 305 119. Under this rule, Commissioner Burns's subpoenas should not be

8 enforced. The subpoenas seek information that is irrelevant to the Commission's

9 legitimate scope of authority.

10

11
Commissioner Burns first claims that the subpoenas are grounded in the

13

recoverable expenses. That argument reflects a basic misunderstanding regarding

16

18

20

22

24

26

3 To the extent the Commission believes it is authorized to reconsider the
Superior Court's decision de novo, APS respectfully directs the court to the arguments
that it advanced in its motion to quash. See Renewed Motion to Quash at 31-33.

9
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l

considering rate adjustment).

l
2

3 Revenue Requirement = Operating Expenses + (Rate of Return * Rate Base)

5

expenses it wishes to include in its revenue requirement, and the Commission Staff

7

8 claimed are in fact recoverable from customers.

10

l l

for other years thus is categorically irrelevant to the rates the Commission is setting in

13

Moreover, as to the 2015 test year, APS did not seek to include any political

15

expenses for which APS seeks recovery. APS has repeatedly made clear that such

17

18

20

21

22

23

24

25

26

27

28

1 The revenue requirement can be expressed in the

following formula:

4 The operating expenses portion of the utility's revenue requirement is based

solely on the test-year expenses.4 The utility identifies which test-year operating

6

perfonns a detailed review to ensure that the operating expenses that the utility

9 In this rate case proceeding, APS is seeking new rates based upon a 2015 test

year. Thus, only operating expenses incurred by APS during the 2015 test year will

affect the rates paid by customers. The information sought by Commissioner Bums

12

this proceeding.

14

expenditures, lobbying expenditures, or charitable contributions in the operating

16

expenditures should not be treated as operating expenses recoverable in rates and

should not be included in a utility's revenue requirements Thus, any such expenses

19
4 The one exception is expenses that may be recovered through adjustor

mechanisms. These expenses are specified in Commission Orders, are transparently
calculated and updated in Commission dockets, and do not include the types of
expenses at issue in the subpoena.

5 APS has made clear that it does not, has not, and will not seek to include any
political contributions in the costs it seeks to recover from ratepayers. Letter from
Donald E. Brandt 1, Docket No. AU-00000A.15-0309 (Dec. 29, 2015) (Ex. H).
Likewise, the Commission has made clear that charitable contributions may not be
included in rates. See In re Application of Sulfur Springs VaIIe.y Elec. Coop., Inc.,

2009 WL 2983260 (A.C.C. Sept. 8, 2009) ("Although we recognize their importance
to the community, we do not believe that charitable contributions and sponsorships
are appropriate above-the-line expenses that should be collected from ratepayers.").
Thus, any charitable contributions are made from non-operating, or below-the-line,
funds that are not included in rates. Similarly, APS does not include lobbying
expenses in the costs it seeks to recover from customers. The Commission has held

10



2 is setting. To aid Sta1*1"s review of its test-year operating expenses, APS provided

6

7 West are therefore also irrelevant to APS's rates.

9

10

12

14

15

17

view the riskiness of lending money or buying equity in APS relative to other

19

21

to speculate that APS is somehow surreptitiously manipulating its requested rate of

23

24

25

26

27

28

1 in the 2015 test year are likewise categorically irrelevant to the rates the Commission

3 Commission Staff with its general ledger for the test year, and it confirms that APS is

4 not seeking to include any such expenditures in its revenue requirement.

5 Pinnacle West, meanwhile, is not a regulated entity and does not recover its

operating expenses in rates.° Documents and infonnation requests regarding Pinnacle

8 As the formula set forth above reflects, in the course of setting rates, the

Commission also determines the fair value of the utility's rate base (that is, its

invested capital) and the rate of return that the utility is entitled to earn on its rate

l l base. See Residential Util. Consumer Ojice v. Ariz. Corp. Comm'n, 199 Ariz. 588,

591 1] 10 (App. 2001) (describing principle that rates should be sufficient to cover

13 "utility's operating costs" and to give "a reasonable rate of return on the utility's

investment"). The rate of return is intended to compensate the utility for its cost of

capital-the cost of obtaining debt and equity to pay for its capital investments. That

16 cost of capital does not depend in any way on whether APS makes charitable,

lobbying, or political expenditures. Rather, it depends on how the capital markets

18

opportunities in the market for deploying capital.

20 Commissioner Burns seems to think that political expenditures and charitable

contributions by Pinnacle West may somehow inflate APS's rate of return. He seems

22

that if APS does seek to recover any of its lobbying costs in rates as useful to
customers, "APS must provide the itemized lobbying costs associated with each
benefit it alleges resulted from the specific lobbying activity." In re An:ona Pub.
Serv. Co., 258 P.U.R.4th 353 (A.C.C. June 28, 2007).

6 Pinnacle West does provide business services to APS. To the extent APS
seeks to recover in rates the cost of paying Pinnacle West for those business services,
the relevant expenses would be submitted as part of the test-year ratemaking
described above and subjected to Commission review before they could be included
in rates.

11



l

as-yet-unknown candidates that Pinnacle West may make several years in the future.

3 As just

explained, and as set forth in APS's testimony in this docket, APS's requested rate of

5

risk. See APS Rate Application, Villadsen Dir. Testimony at 5, Docket No E-

7 l

ltest year, such as its charitable, lobbying, or political expenditures-let alone any

9

determined. And even if  this  fanciful theory were true (which it is  not) , 2014
l

l l

Commiss ioner Burns 's  demand for  information f rom Pinnac le W est is

13

i
I

I n

B. Commissioner Burns Lacks Authority to Impose, Through
Subpoena, Disclosure Rules That the Legislature Has Not Enacted.

information is relevant for setting rates, and it has identified that information in the

15 Commissioner Bums should not be

16 permitted to circumvent the Commission's Rulemaking process by using a subpoena to

18

sum, the information that Commiss ioner Bums seeks is  completely

20

21 Accordingly, the demand for that information should be denied. See Carrington, 199

23

24

26

27

28

return to account for as-yet-unknown campaign expenditures to influence elections of

2

That notion misunderstands how a rate of return is actually determined.

4

return is based on what investors could earn elsewhere in the market for comparable

6 .

01345A-16-0036 (June 1, 2016). Pinnacle West's specific operating expenses in the

8

such expenses anticipated in the ligature-are irrelevant to how the rate of return is

10

expenditures would still be irrelevant.

12

improper, moreover, because the Commission has already determined what affiliate

14

aff iliate rules. A.A.C. R14-2-801 to -805.

17 compel produc tion of  addit ional a f f i lia te  information that the n11es  do not

contemplate.

19

irrelevant to the imported purpose of the inquiry that prompted the subpoenas.

22 Ariz. at 305 119 (Commission subpoena should be quashed when it "seeks irrelevant

information"). 7

25

7 As noted in the Objections that the Companies served on Commissioner
Burns, APS nevertheless has voluntarily produced certain public documents identified
by the subpoena, see Ex. A, Attach. A at l, and it will produce non-public documents
upon the execution of a confidentiality agreement.

12



1 Commissioner Burns also argues the information sought is relevant because of

2 the purported need to ensure the integr ity of  his fellow Commissioners. But

3 Commissioner Burns's efforts to police his colleagues' integrity fall outside his scope

4 of authority and cannot justify a subpoena. People ex rel. Babbitt v. Herndon, 119

5 Ariz. 454, 456 (1978) (holding that "a party may resist an administrative subpoena on

6 any appropriate grounds[,] ... include[ing] that the inquiry is not within the agency's

7 scope of authority") (citing United States v. Powell, 379 U.S. 48 (l964)), see also

8 United States v. Morton Salt Co., 338 U.S. 632, 642 (1950)). I t  i s  no t  the

9 Commission's job-let alone the job of a single Commissioner-to enforce campaign

10 finance disclosure requirements that the legislature has not enacted, nor to conduct

11 investigations intended to uncover allegedly corrupt practices. Those duties belong to

12 other branches of government.

13 The Arizona Constitution delegated campaign Glance regulations to the

14 Legislature, not to the Corporation Commission. See Ariz. Const. an. 7, § 16.

15 Regulation of campaign finance is governed by the "comprehensive statutory scheme"

16 set forth M A.R.S. §§ 16-901 to 16-961, Passion v. Thomas, 225 Ariz. 168, 169 116

17 (2010), and is administered by the Secretary of State and others, not the Commission.

18 Violations are punished by the Citizens Clean Elections Commission, the Attorney

19 General or county, city, or town attorney. A.R.S. §§ 16-938, 956(A)(7). In 2016, in

20 the midst of Commissioner Burns's campaign against the Companies, the Legislature

21 enacted a comprehensive revision of these campaign finance laws. 2016 Ariz. Sess.

22 Laws Ch. 79 (S.B. 1516). Despite the recent legislation, Arizona law still does not

23 require corporations to disc lose their  contr ibutions to groups that may make

24 independent political expenditures. And groups that make independent expenditures

25 need only disclose their donors if they qualify as "political action committees" under

26 Arizona law. See A.R.S. §§ 16-922(F), -926(I-I), -941(D). The Commission has no

27 authority to overrule the Legislature's judgment. Nor does the Commission have

28 authority to enforce the campaign finance statutes that the Legislature did enact.

13



38-541 to -544.

1 Indeed, Commiss ioner Burns himself  ac lmowledged in his  initia l letter  to the

2 Companies  tha t the  " laws  governing campa ign f inance  a re  no t wi thin the

3 Commission's purview." Letter f rom Commissioners Bitter Smith and Bums 1,

4 Docket No. AU-00000A-15-0309 (Sept. 8, 2015).

5 Likewise, the Legislature has enacted a series of laws criminalizing corrupt

6 practices, trading in public office, the use of confidential information gained in office

7 for personal Hnancial gain; receipt of compensation for service to be rendered by an

8 officeholder in any case pending before a public agency, and offering, soliciting, or

9 accepting things of value. The statutes also include detailed conflict of interest

10 provisions and mandated personal financial disclosures for candidates and elected

l l officials. See A.R.S. §§ 13-2602, 13-2603, 18-444, 38-503, 38-504, 38-505, 38-510,

12 The Legislature has also established additional conflict of interest

13 requirements that apply only to Commissioners and Commission staff for which the

14 penalty is loss of a person's job or public off ice. A.R.S. §40-101. The Attorney

15 General, not a Corporation Commissioner, is charged with enforcing these laws and

16 investigating their violation.

17 Commissioner Burns, like any citizen, is free to advocate for a change in the

18 law if he believes that easting laws are insufficient. But he may not use the subpoena

19 power to override policy decisions that the Constitution assigns to the legislative

20 branch and enforcement decisions that the Constitution assigns to the executive

21 branch. State ex rel. Montgomery v. Mathis, 231 Ariz. 103, 121 1] 66 (App. 2012) ("A

22 violation of the separation of Powers doctrine occurs when one branch of government

23 usrups another branch's Powers or prevents that other branch from exercising its

24 authority."), Williams v. Pave Trades Indus. Program safAri:., 100 Ariz. 14, 17 (1966)

25 (holding that the "Corporation Commission's Powers do not exceed those to be

26 derived from a strict constnrction of the Constitution and implementing statutes."),

27 US. W Commc'ns, Inc. v. Arizona Corp. Comm 'n, 197 Ariz. 16, 25 1135 (App.

28
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l

i1

2

Commissioner Burns.

1999) (holding that an "incidental relationship" to ratemaking "is not enough" to give

the Commission jurisdiction over an area assigned to another branch). 8

Simply put, a Commissioner has no legitimate regulatory interest in a

company's charitable and political contributions and lobbying expenses, so long as a

public service corporation is not seeking to treat those expenditures as recoverable

operating expenses. Moreover, a Commissioner has no legitimate interest at adj in

such expenses by an unregulated corporation, such as Pinnacle West. As the Arizona

Supreme Court held in Arizona Corp. Comm 'n v. State ac rel. Woods, 171 Ariz. 286

(1992), the Commission may impose reporting requirements on corporate affiliates of

public service corporations, based on the Commission's Powers under Article XV,

Section 3 of the Arizona Constitution, but only insofar as the requirements are

"reasonably connected to and necessary for [the Commission's] ratemaking

power." Id. at 294-95. These reporting miles are now codified in Ariz. Admin. Code

R14-2-801 to -806, and they do not require disclosure of the information sought by

It would have been nonsensical for the Supreme Court to

engage in an extended analysis of the Commission's limited authority to seek

information from affiliates under Article XV, Section 3 if a single Commissioner

could have simply bypassed those limitations through unilateral exercise of the

subpoena power.

c . Commissioner Burns's Desire to Disqualify His Colleagues Does
Not Justify the Subpoenas.

3

4

5

6

7

8

9

10

l1

12

13

14

15

16

17

18

19

20

21

22 Commissioner Bums insists that his subpoenas should be enforced because the

23 documents are relevant to whether his fellow Commissioners should be disqualified.

24 Much of Commissioner Burns's disqualification motion consists of defamatory

25 .

26

27

28

8 Even insofar as these issues are properly before the Commission, it is the
Ethics Committee that should resolve them, not Commissioner Bums. Commission
Dunn, not Commissioner Bums, is on the ethics committee, and Commissioner
Burns's evident displeasure with the Commission's internal allocation of
responsibilities does not justify his subpoena.

15



1. Commissioner Burns Lacks Standing to Seek To Disqualify His Fellow
Commissioners.

1 allegations that third parties illegally coordinated with the 2014 campaigns of

2 Commissioners Forese and Little. Commissioner Burns has no factual basis for these

3 allegations, he simply hypothesizes scenarios such as where "a close associate of the

4 Free Enterprise Club's management just happens to learn over lunch with a supporter

5 of a Commission candidate that the candidate was really happy with the vast amount

6 of TV advertising their campaign had enjoyed Hom independent groups in the

7 primary, and very much hopes it continues in the run-up to the general election."

8 Mot. to Disqualify at 19. Investigating violations of Arizona campaign finance law is

9 the job of other Arizona agencies, not Commissioner Burns and not the Commission.

10 Speculative allegations of illegal activity are no basis for Commissioner Burns to hat

l l these proceedings and conduct his fishing expedition.

12 Insofar as Commissioner Burns's subpoenas seek information on legal

13 independent expenditures that were not previously disclosed, they are also irrelevant

14 to any disqualification issue. Any such expenditures would not be grounds for

15 recusal. First, as a threshold issue, it is not up to Commissioner Bums to seek to

16 disqualify his fellow Commissioners. Second, case law does not support this asserted

17 purpose of the subpoenas. The Commission should decline to enforce the subpoenas

18 and proceed with its work on the pending rate case.

19

20

21 Commissioner Burns maintains that the subpoenaed documents will support

22 his argument that other Commissioners should be disqualified, and that

23 disqualification of his fellow Commissioners is necessary to protect due process rights

24 of Commission litigants. But Commissioner Burns lacks standing to assert those due

25 process rights. Cf Kerr v. Killian, 197 Ariz. 213, 217 (App. 2000) (holding that

26 Department of Revenue lacked standing to enforce due process rights of non-party

27 taxpayers because "because the right to due process asserted does not belong to the

28 Department," and non-party taxpayers had fair opportunity to defend their own

16



rights), Tonto Creek Estates Homeowners Ass 'nv. Ariz. Corp. Comm 'n, 177 Ariz. 49,

59-60 (App. 1993) (in appeal of Commission decision, certificate transferee lacked

standing to assert due process rights of original certificate holder).

As a Commissioner, Commissioner Burns can cast his vote and advocate for

his positions, but there is no precedent supporting his assertion of authority to move to

disqualify his fellow commissioners. Nor is there any authority supporting a

Commissioner's use of subpoenas to third parties in an effort to develop a record to

support disqualifying other Commissioners. To the extent there are ethical concerns

about current Commissioners or Commission processes, those should be addressed

through the Commission's ethics committee, not through subpoenas in a pending rate

case.

2. Caperton Does Not Support Enforcement of the Subpoenas.

Commissioner Bums relies heavily on Caperton v. A.T. Massey Coal Co.,556

U.S.

" )

868 (2009), but that case does not authorize the subpoenas. In Caperron, the

Supreme Court held that the Chief Justice of the West Virginia Supreme Court of

Appeals was constitutionally required to recuse himself Hom a case that was pending

during his campaign and in which one of the parties had donated substantial amounts

to support his election to State's highest court. The Court emphasized that its opinion

was narrow and tailored to the unique facts of the case before it. Id. at 887 ("The

facts now before us are extreme by any measure. The parties point to no other

instance involving judicial campaign contributions that presents a potential for bias

comparable to the circumstances in this case. For numerous reasons, Caperron has

no bearing here.

a. Caperton Does Not Apply to This Commission Proceeding,
Which Is Legislative in Nature.

As an initial matter,Caperfon is simply irrelevant to a Commission rate-setting

proceeding. The Supreme Court has made clear that Caperfon ' sholding applies only

to judges-and Commissioners are not judges. In Citizens United v. Federal Election

1
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l

[T]he role of8;1dges differs Hom the role of politicians. Politicians are
expected appropriately responsive to the preferences of their
supporters. Indeed , such responsiveness is kg to the very concept of
se -governance through elected officials. e same is not true of
judges. In deciding cases, a judge is not to follow the preferences of his
supporters, or provide any special consideration to his campaign donors.

Williams-Yulee v. Florida Bar, 135 s. Ct. 1656, 1667 (2015) (internal citations

1 Commission, 558 U.S. 310 (2010), the Supreme Court held that corporations have a

2 First Amendment right to make independent political expenditures and that "[n]o

3 sufficient governmental interest justifies limits" on such expenditures. Id. at 365. It

4 emphasized that although campaign expenditures that benefitjudges could give rise to

5 conniption or the appearance thereof, expenditures benefiting legislators could not.

6 Id. at 357 ("independent expenditures, including those made by corporations, do not

7 give rise to corruption or the appearance of con'uption"). The Court distinguished

8 Caperfon as arising from a litigant's due process interest in an unbiased judiciary:

9 "The remedy of recusal was based on a litigant's due process right to a fair trial before

10 an unbiased judge." Id. at 360. The Supreme Court later elaborated on the

l l differences between legislators and judges:

12

13 to

14

15

16

17 omitted).

18 In ratemaking proceedings, Commissioners are. more like legislators than

19 judges. "[R]ate-making is legislative in character." Ariz. Corp. Comm'n v. Superior

20 Courf, 107 Ariz. 24, 26 (1971). That is because the question of whether rates are 'just

21 and reasonable" reflects a policy judgment about how to strike the balance between

22 consumer and investor interests. See Fed. Power Comm 'n v.Hope Natural Gas. Co.,

23 320 U.S. 591, 603 (1944) (The "rate-making process ... involves a balancing of the

24 investor and the consumer interests."). Thus, "[i]n exercising this rate-making power

25 the Commission has a 'range of legislative discretion and so long as that discretion is

26 not abused, the court cannot substitute its judgment as to what is fair value or a just

27 and reasonable rate." Simms v. Round Valley Light & Power Co., 80 Ariz. 145, 154

28 (1956).
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1 Further, like legislative enactments and agency Rulemaking determinations,

2 rate-making has prospective application only. Ratemaking is "the making of a mle

3 for the future, and therefore is an act legislative, not judicial, in kind." Superior

4 Court, 107 Ariz. at 27 (quotingPref tis v. Atlantic Coast Line Co., 211 U.S. at 226).

5 When setting rates, officials make prospective legislative judgments about the "just

6 and reasonable" rates that public utilities should be allowed to charge to recover their

7 costs. Moreover, those orders, although set with reference to a particular public utility

8 company, apply to all consumers, and thus are the type of broad, prospective policy

9 judgments that legislatures regularly make.

10 In view of the substantially legislative character of ratemarkMg, due process

11 does not require a commissioner to recuse himself because a regulated entity (or any

12 other entity that will be affected by the ratemaking) financially supported his

13 campaign through independent expenditures. Commissioners are entitled to cast their

14 votes in accord with their policy views, and affected parties are entitled to engage in

15 political expression to support the candidates with whose policy views they agree.°

16

17

18

19

20

21

22

23

24

25

26

27

28

9 Indeed, the Supreme Court has squarely held that judicial recusal principles
do not apply to administrative proceedings in which administrators serve a partially
legislative role. In Hortonville Joint School District v. Hortonville Education
Association,426 U.S. 482 (1976), the Court rejected the assertion by striking teachers
that the elected local school board could not fairly adjudicate the proper sanction to
impose for the illegal strike. Id. at 488. The teachers asserted that they were denied
due process because the Board was "not sufficiently impartial to exercise discipline
over the striking teachers," in violation of the Fourteenth Amendment's requirement
of "an independent, unbiased decision aker." Id. at 484-85. As relevant here, the
Court suggested that those due process concerns were misplaced because the Board's
decision whether to dismiss the teachers 'Was not an adjudicative decision." Id. at
495. Instead, the Board "had an obligation to make a decision based on its own
answer to an important question of policy: What choice among the alternative
responses to the teachers' strike willbestserve the interests of the school system, the
interests of the parents and children who depend on the system, and the interests of
the citizens whose taxes support it? The Board's decision was only incidentally a
disciplinary decision, it had significant govemmentad and public policy dimensions as
well." Id. For the same reason, the fact that a party with a particular policy viewpoint
supported a Commissioner's election campaign does not create a pernicious
perception of "bias" that warrants recusal.
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1 Commissioner Bums's disqualification motion cites State ex rel. Corbin v.

2 Arizona Corp. Comm 'n,143 Ariz. 219 (App. 1984), but that case does not assist him.

3 In Corbin, a utility's counsel engaged in ac parte meetings with a hearing officer

4 regarding a proposed opinion and order. The Court of Appeals held that this was

5 reversible error, explaining that "[w]hile the rate decision itself is correctly

6 characterized as legislative in nature, the process and procedures through which the

7 Commission gathers and considers information or evidence leading to that decision

8 through its hearings is quasi-judicial in character, and cannot be analogized to the

9 legislative process preceding the enacting of legislation by the legislative branch of

10 our government." Id. at 223-24. Corbin says nothing about the question presented

11 here: whether independent expenditures in support of a candidate for Commissioner

12 create a constitutional obligation of recusal. There is no allegation here, as there was

13 in Corbin, that any party engaged in any ex parte communications with the hearing

14 officer; nor is there any allegation that any of "the process and procedures through

15 which the Commission gathers and considers information or evidence leading to [its]

16 decision," id.,were in any way improper.

17 Moreover, the Commission should not overlook the read-world distinctions

18 between what hearing officers do and what commissioners do. In ratemaking

19 proceedings, "unbiased hearing officers" make "recommendations" for the

20 consideration of commissioners based upon a factual record created before the

21 hearing officer. Havasu Heights Ranch & Dev. Corp. v. Desert Valley Wood

22 Products, Inc., 167 Ariz. 383, 388-98 (App. 1990). By contrast, Commissioners do

23 not create a record based on the evidence. Rather, they make a collective policy

24 decision on rates based on the record of hearing, as well as "facts outside the

25 hearing," id., and their own policy judgments. That policy decision is not the product

26 of unconstitutional bias merely because a party supported a commissioner's election

27 campaign. A contributor may hope that a commissioner will be elected who supports

28

20
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claim. No court has ever allowed Caperfon to be used as a tool for discovery, and for

If  Commissioner Bums's position prevails , then in every case

1

2

3

4

5
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8
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l l
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its policy views, but a commissioner who votes on the basis of those policy views is

not violating the Due Process Clause.

b. Caper ton Does Not Apply to Anonymous Contributions.

Even i f Commissioners were analogous to judges, Caperfon would sti ll not

apply. In this case, the original source of funds for independent expenditures made by

public welfare organizations in the 2014 election is not publicly known. That is a

critical distinction between this case and Caperton. The prospect of bias in Caperfon

could arise only because the identity of the contributor was known: the plaintif f

argued that the judge would be biased in the contributor's favor because he was on

notice that the contributor had contributed to him. By contrast, in this case, the

identity of the contributors to the independent expenditures is not known to the

general public-or to the commissioners who benefited from those expenditures.

Nothing in Caperton suggests that anonymous contributions to an independent

expenditure committee could lead to a judge's disqualif ication. Indeed, that notion

would make little sense, because a judge cannot be biased in favor of a contributor if

he does not know who that contributor is. Commissioner Burns cites no authority

extending Caperfon to the very different factual scenario of this case.

Nor did the Supreme Court ever suggest that Caperton could be used to justify

discovery into anonymous contributions. To the conuary, it made clear that a judge's

decision to recuse must be "based on objective and reasonable perceptions"-that is,

based on Cowan external observer would perceive the known facts. 556 U.S. at 884.

Caperton does not provide Commissioner Burns with a license to conduct a f ishing

expedition for documents and witnesses in the hopes of generating a due process

good reason.

nationwide with an elected judge, a party could always seek discovery into campaign

contributions by his opponent-or even subpoena the presiding judge for the same

information. The Commission should reject a reading of Caperfon that would

21



1 transform it into a discovery tool that bypasses the established campaign finance

2 disclosure system.

c. Disqualification Would Not Be Justified Even if Caperton
Applied

I
I

111.

II
I

I
I
IThe Commlsslon Should Not Compel Compliance With the Subpoenas

Because Their Motive Is to Deter and Retaliate Against Political
Expression by the Companies, in Violation of Arizona Law and the First
Amendment.

l

9

W

Although the Commission need not reach this issue if it agrees that the

subpoenas seek irrelevant information or information outside the scope of

Commissioner Bums's authority, the Commission should not compel compliance with

the subpoenas for another reason as well: the factual record Makes clear that the true

motive behind the subpoenas is to deter the Companies' political participation.

3

4
5 Even if Caperton applied to Commissioners in ratemaldng proceedings (even

6 though the ratemaking task is legislative rather than adjudicatory), and even if

7 Caperton authorized discovery under certain circumstances (which it does not), the

8 subpoenas still would not be justified because they information they seek could not

9 give rise to disqualification in any event.

10 This ratemaking proceeding is not a lawsuit that will yield a winner and a

11 loser, and it was not pending during the 2014 campaign for Corporation Commission.

12 This proceeding seeks approval of a multilateral settlement, supported by

13 Commission Staff and two dozen other parties, negotiated entirely without the

14 involvement of the Commissioners. Any Commission action concerning the proposed

15 settlement would occur in a public meeting, after the hearing officer's recommended

16 decision is available to all involved. As such, no one's "objective and reasonable

17 perceptions" would be that this settlement (or its approval) is the product of individual

18 Commissioners' "bias" for any particular party. Caperton,556 U.S. at 884.

19 Thus, Commissioner Burns's interest in disqualifying his colleagues from the

20 rate case cannot justify the subpoenas.
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activities.").

at 829.

Commissioner Bums stated this purpose clearly when he explained that his

investigation is intended to prevent "utility overspending and oveiparticipating, if you

will, in the elections of Corporation Commissioner," Transcript of Staff Meeting:

Special Open Meeting 59, Docket No. AU-00000E-16-0270 (Aug. 11, 2016) (Ex. L),

and when he complained about utilities engaging in political advocacy directed to

voters-which he characterized as engaging in a "public fight in a campaign on the

street." Pebble Creek Mtg.at 2 (Ex. P).

The First Amendment does not allow a government official to subpoena a

company's records in order to prevent that company from "overpaiticipating" in an

election or from engaging in public discourse. See White v. Lee,227 F.3d 1214, 1228

(9th Cir. 2000) ("[G]overnment oliicials violate [the First Amendment] when their

acts would chill or silence a person of ordinary fmnness from future First Amendment

"[I]t is our law and our tradition that more speech, not less, is the

governing mle." Citizens United, 558 U.S. at 361. Nor is government permitted to

"regulat[e] speech when the specific motivating ideology or the opinion or

perspective of the speaker is the rationale for" the regulation. Rosenberger,515 U.S.

Indeed, it is hard to imagine a clearer example than this one of how the

subpoena power can be abused to violate First Amendment rights. These subpoenas

present precisely the situation that the State of Arizona told the United States

Supreme Court that it tries to prevent by not requiring mandatory disclosure of

campaign expenditures: an effort by a "government official to single out their

,,10

The Subpoenas Are Subject to Strlct Scrutiny.

political opponents for retribution.

A.

The U.S. Supreme Court has long emphasized that "[s]peech is an essential

mechanism of democracy, for it is the means to hold officials accountable to the

1

2

3

4

5

6

7

8
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10 Brief of the States of Arizona, Michigan, and South Carolina as Amici
Curiae in Support of Petitionerat 2,Center for Competitive Politics v. Harris,No. 15-
152 (U.s. Sept. 20, 2015).
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28 Citizens United, 558 U.S. at 366-67.

l people." Citizens United, 558 U.S. at 339, Buckley v. Valeo, 424 U.S. 1, 14 (1976)

2 ("Discussion of public issues and debate on the qualif ications of candidates are

3 integra l to  the  opera t ion o f  the  sys tem o f  government es tablished by our

4 The First Amendment "has its fullest and most urgent application to

5 speech uttered during a campaign for political office." Citizens United, 558 U.S. at

6 339 (quoting Eu v. San Francisco Cnty. Democratic Cent. Comm., 489 U.S. 214, 223

7 (1989)) (internal quotation marks omitted). In the landmark Citizens United decision,

8 the U.S. Supreme Court held that "[c]orporations and other associations, like

9 individuals , contr ibute to the 'discuss ion, debate, and the dissemination of

10 information and ideas' that the First Amendment seeks to foster." Id. at 343 (quoting

Firsf Naf'l Bank of Boston v. Bellotti, 435 U.S. 765, 783 (1978)).

12 The Supreme Court has also long recognized the strong First Amendment

13 interests in anonymous speech. As the Court has explained, "even in the f ield of

14 political rhetoric, where the identity of the speaker is an important component of

15 many attempts to persuade, the most effective advocates have sometimes opted for

16 anonymity." Mcintyre v. Ohio Elections Comm 'n, 514 U.S. 334, 342-43 (1995)

17 (intemad citations omitted). And the "decision to remain anonymous ... is an aspect

18 of the freedom of speech protected by the First Amendment." Id. at 342. The Come

19 recognized that compelled disclosure of independent expenditures or charitable

20 conuibutions can also impinge on associational r ights  protected by the Firs t

21 Amendment. Buckley, 424 U.S. at 64, Davis v. Fed. Election Comm 'n, 554 U.S. 724,

22 744 (2008). "The First Amendment protects political association as well as political

23 expression," Buckley, 424 U.S. at 15 (citing NAACP v. Alabama, 357 U.S. 449, 460

24 (1958)), and the right to political association includes association through financial

25 contribution to political activities. Id. at 65.

26 Recognizing these strong First Amendment interests, the Supreme Court has

27 subjected generally applicable disclosure requirements to "exacting scnitiny."

Specifically, such a disclosure requirement
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B. The Subpoenas Cannot Survive Either Level of Scrutiny.

I . The Subpoenas Are Not Justified by Any Important Government
Interest.

I

I

I

1 must, first, be justified by a "sufficiently important government interest," id., that

2 "reflect[s] the seriousness of the actual burden on First Amendment rights." Davis,

3 554 U.S. at 744 (emphasis added), John Doe #1 v. Reed, 561 U.S. 186, 196 (2010).

4 Second, the government interest must have a "substantial relation" to the disclosure

5 requirement. Citizens United,558 U.S. at 366-67.

6 Here, the subpoenas must be subjected to even more stringent scrutiny. The

7 subpoenas are not prospective, generally applicable disclosure requirements, such as

8 the statute at issue in Citizens United. Instead, they are retrospective disclosure

9 requirements targeted at two Companies in retaliation for the political positions those

10 Companies have taken in the past. It is well-established that a disclosure requirement

11 violates the First Amendment when it is "adopted or is enforced in order to harass,"

12 Ctr. for Competitive Politics v. Hals, 784 F.3d 1307, 1313 (9th Cir. 2015), accord

13 Citizens United, 558 U.S. at 370, or imposed on account of the target's viewpoint.

14 Rosenberger,515 U.S. at 828-29. That is the case here.

15

16

17
18 Even under the "exacting scnitiny" applied to generally applicable disclosure

19 requirements, the subpoenas violate the First Amendment because they are not

justified by any important governmental interest-let alone one sufficiently important

20 to justify the serious burden placed on the Companies' First Amendment rights. As

21 an initial matter, the subpoenas plainly cannot be justified by the Commission's

22 interests in protecting ratepayers because, as discussed above, the subpoenas are

23 massively overbroad with respect to that interest. See An:. Right to Life Political

24 Action Comm. v. Bayless,320 F.3d 1002, 1010-11(9th Cir. 2003)(invalidating statute

25 burdening political speech where fit between statute and purported purpose "is poor at

go best"), Am. Civil Liberties Union of Nevada v. Heller, 378 F.3d 979, 1000 (9th Cir.

28 2004) (invalidating law requiring certain groups to reveal names of financial sponsors

25



as overbroad). Requiring the Companies to produce information that can have no

bearing on the rates being charged to customers bears no "substantial relation" to the

Commission's interest in regulating rates. Citizens United,558 U.S. at 366-67.

Nor can the subpoenas be justified on the ground that they will help to prevent

some entities from "overparticipating" in the electoral process, to use Commissioner

Burns's phrase. The Supreme Court has held that the government has no legitimate

interest in trying to prevent "distortion" of the marketplace of ideas by limiting

speech, instead, the solution is more speech. The Constitution "ent1ust[s] the people

to judge what is true and what is false." Citizens United, 558 U.S. at 355. The

Supreme Court elaborated: "All speakers use money amassed &on the economic

marketplace to fund their speech. The First Amendment protects the resulting speech,

even if it was enabled by economic transactions with persons or entities who disagree

with the speaker's ideas." Id. at 351. Commissioner Burns may not agree, but that is

the law.

Commissioner Burns has so suggested that the subpoenas are justified by the

need to prevent the appearance of corruption. However, the U.S. Supreme Court has

made crystal clear that "independent expenditures, including those made by

corporations, do not give rise ro corruption or the appearance of con°uption."

Citizens United, 558 U.S. at 357 (emphasis added). 111 fact, the Supreme Court

continued,

ingratiate....

with the
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"there is only scant evidence that independent expenditures even

Ingratiation and access, in any event, are not comiption." Id. at 360.

Thus, the Supreme Court held, the government's sufficiently important interest is

"limited to quid pro quo corruption," id. at 359, and does not extend to the mere

appearance of impropriety. The Court explained that, with respect to independent

expenditures, "[t]he absence of prearrangement and coordination

candidate or his agent alleviates the danger that expenditures will be given as a

quid pro quo for improper commitments &om the candidate." Id. at 357. The Court

further explained that such expenditures are nothing more than "political speech

26



l

presented to the electorate" in attempt to "persuade voters." Id. at 360. The Supreme

Coult's  holding applies  with even greater  force to contr ibutions received by

independent 50l(c)(4) social welfare organizations, which then decide how to use the

funds they receive in support of  those organizations' own advocacy goals and

agendas. Such contributions are two steps removed Hom a candidate and, under the

Supreme Court's reasoning, pose no concern regarding undue influence.

Commissioner Burns apparently suspects that his fellow Commissioners

regularly flout state laws that prohibit political candidates and their campaigns from

coordinating with groups making independent political expenditures, Ex. O at 12-14,

and are in fact engaged in quidpro quo corruption by providing votes in exchange for

f inancial contributions to family members, Hiends, or charitable organizations in

which a Commissioner has an interest. Id. at 14-17. These are explosive allegations

striking at the core of the Commission's integrity. But in all events, his colleagues'

compliance with campaign finance and anti-corruption laws is not for Commissioner

Bums to investigate. As discussed above, that responsibility lies with other branches

of government.

Commissioner Bums cites a federal district court opinion asserting that a

"compelling interest exists" when an "agency seeking the information is conducting

an investigation pursuant to its statutory authority." United States v. Inst. For Coll.

Access & Success, 27 F. Supp. 3d 106, 115 n.8 (D.D.C. 2014). Commissioner Burns

takes that case out of context. In that case, the subpoena was served in connection

with an investigation that a government official had violated federal ethics laws. Id.

at 109. The Colum held that law enforcement's need for documents in a criminal

investigation supplies the requisite compelling state interest to subpoena documents,

notwithstanding any chilling effect that may ensue. Id. at 115 n.8. Commissioner
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Burns is neither authorized by law, nor competent, to conduct a law enforcement

investigation. He has put forth no credible evidence that any laws have been violated,

and if there is any such evidence, he should take it to the state ofNcials who bear the
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responsibility to enforce state law. In reality, Commissioner Bums is seeking this

with quite a different situation: a forced disclosure requirement, aimed selectively at

two companies after they refused to "voluntarily" abstain ham political speech,

against a backdrop in which such disclosure is not generally required. Thus, even if

the disclosure sought by Commissioner Bums might be permissible if applied

requirements in two critical ways, each of which suffices to establish a First

First, the subpoenas violate First Amendment protections against regulations

of speech based on the viewpoint and identity of the speaker. "Discrimination against

speech because of its message is presumed to be unconstitutional ... The government

must abstain from regulating speech when the specific motivating ideology or the

information not to enforce the laws, but to chill APS' exercise of its First Amendment

rights, and that is not a compelling interest.

2. The Subpoenas Are Intended to Harass and Are Nof Comparable
to Generally-Applicable Disclosure Requirements.

Commissioner Burns attempts to justify his subpoena based on federal case

law upholding the constitutionality of general laws requiring disclosure of a

corporation's political spending. Although generally applicable disclosure

requirements concerning election-related expenditures may sometimes survive

exacting scrutiny when supported by a sufficiently important governmental interest

(which Commissioner Burns has not articulated here), the Commission is faced here

generally to all Commission participants, he is instead selectively targeting the

Companies for disclosure.

Specifically, Commissioner Bums's subpoenas differ &om typical disclosure

Amendment violation.

opinion or perspective of the speaker is the rationale for the restriction."

Rosenberger, 515 U.S. at 828-29. The subpoenas intentionally target only two

overpaiticipating

entities and are aimed specifically at preventing "utility overspending and

in the elections of Corporation Commissioner." Transcript of
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Staff Meeting: Special Open Meeting 59, Docket No. AU-00000E-16-0270 (Aug. 11,

2016) (Ex. L) (emphasis added). Indeed, Horn the very s tar t of  his  inquiry,

Commissioner Bums has specif ically focused on "APS's alleged contributions to

political campaigns." Letter from Commissioners Bitter Smith and Burns 1, Docket

No. AU-00000A-15-0309 (Sept. 8, 2015). Other speakers with other viewpoints, such

as the rooftop solar leasing industry that has spent heavily on Arizona Corporation

Commission elections, including in support of Commissioner Burns's own campaign

for reelection," have not been subject to any subpoena or compulsory disclosure

Such selective regulation flatly violates the First Amendment.

Citizens United, 558 U.S. at 340 (internal

requirement. "[T]he

First Amendment stands against attempts to disfavor certain subjects or viewpoints.

Prohibited, too, are restrictions distinguishing among different speakers, allowing

speech by some but not others. As instruments to censor, these categories are

interrelated: Speech restrictions based on the identity of the speaker are adj too often

simply a means to control content."

citations, quotation marks omitted), Brown v. Entry 'r Merchants Ass 'n, 564 U.S. 786,

802 (2011) (government violates the First Amendment when a "particular speaker" is

"singled out for disfavored treatment").

speech or association," Mot. to Compel at 24, is beside the point.

For this reason, Commissioner Burns's insistence that APS has not put forth

"specific allegations and proof of a detailed threat of chilling or impairing fee [sic]

The First

Amendment disfavors selective government interventions into the marketplace of

ideas whether or not speech is being deterred. See Rosenberger, 515 U.S. at 835

("The f irs t danger  to liber ty hes  in granting the State the power to examine

publications to determine whether or not they are based on some ultimate idea and, if

so, for the State to classify t11em."). Indeed, even if the government selectively

facilitates speech it favors, that interference with the marketplace of  ideas is
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11 See, e.g., Howard Fischer, Solar Interests Pour Money Into Corp Comm

Race,Capitol Media Services, Aug. 29, 2016.
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1 presumptively unconstitutional, regardless of whether there is any chilling effect on

2 the speech it disfavors. Id. at 834, GoodNews Club v. Milford Cent. Sch., 533 U.S.

3 98, 110 (2001). As a result, targeted requests for information like Commissioner

4 Burns's subpoenas are unconstitutional regardless of whether there is a record

5 documenting the chilling effect of disclosure. As Justice Sotomayor recently

6 explained, concurring in John Doe #1 v. Reed, 561 U.S. 186 (2010), there are two

7 scenarios in which "[c]ase-specific relief may be available against a facially neutral

8 disclosure rule": first, "when a State selectively applies" the mle "in a manner that

9 discriminates based on viewpoint," or second, "in the rare circumstance in which

10 disclosure poses a reasonable probability of serious and widespread harassment that

l l the State is unwilling or unable to control." Id. at 215 (Sotomayor, J., concurring).

12 Evidence of the first, which is present in this case, obviates the need for evidence of

13 the second.

14 Second, the subpoenas violate the First Amendment's protections against

15 retaliatory measures intended to punish or deter speech. The effort to force disclosure

16 is clearly retribution for APS's refusal to commit to refrain from future political

17 expenditures. Commissioner Burns's January 28, 2016 letter indicated that he was

18 "broaden[ing]" his inquiry and "require[ing]" cooperation because APS had previously

19 "rejected" his request to voluntarily re&ain from making contributions and then had

20 "declined" to provide information regarding prior contributions. Notice of

21 Investigation 1, Docket No. AU-00000A-15-0309 (Jan. 28, 2016) (Ex. D. In other

22 words, the subpoenas are part of an effort to discourage the exercise of protected

23 speech activity, and to do so because of suspicions that APS spent money to support

24 particular candidates in the 2014 election. That kind of retaliation is plainly unlawful.

25 See Wilkie v. Robbins, 551 U.S. 537, 555 (2007) (noting the "longstanding

26 recognition that the Government may not retaliate for exercising First Amendment

27 speech rights").
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1

l

1
W

l

l

The Subpoenas' Demand for Testimony by the APS and Pinnacle West
CEO, and Commissioner Burns's Threat to Publicly Disclose All
Information Gathered, Is Wholly Improper and Confirms the Subpoenas'
Improper Motive.

l
l

l

The Demand to Depose the Companies' CEO Is Improper.A.

The subpoenas' overbroad and improper document request is compounded

with a demand to depose Donald Brandt, the CEO of APS and Pinnacle West. For the

reasons set forth above, the request for a deposition of Mr. Brandt should be quashed

along with the improper demand for documents. But even with respect to the narrow

category of documents relevant to APS's test-year expenses reflected in rates,

Commissioner Burns should not be able to handpick the person to answer questions

about those documents.

The law constrains parties seeking depositions (by subpoena or otherwise)

from "imposing undue burden" and protects witnesses &om "annoyance,

embarrassment, [or] oppression." Ariz. R. Civ. P. 45(e)(l), Ariz. R. Civ. P. 26(c)(l),

Am. Family Mut. Ins. Co. v. Grant, 222 Ariz. 507, 513 1] 21 (App. 2009) (requiring

less intrusive means of discovery to avoid harassment). The Commission adheres to

these principles as much as the state count. A.A.C. R14-3-l09(P) ("The Commission,

a Commissioner, or any party to any proceeding before it may cause the depositions

of witnesses to be taken in the manner prescribed by law and of the civil procedure for

the Superior Court of the state of Arizona.").

1 Commissioner Bums claims that his motive behind the subpoenas is not to

2 harass, but instead to expose "influence peddling." Mot. at 26. But what

3 Commissioner Bums derides as "influence peddling" is recognized by the U.S.

4 SupremeCourt aspolitical expression. Citizens United,558 U.S. at 351. His attempt

5 to characterize Fit Amendment-protected activity as comipt, even though he too

6 receives campaign contributions from those affected by Commission rulings, just

7 underscores that his real target is the point of view being expressed.

8
9 iv.
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Courts have frequently concluded that depositions of high-ranking company

officials are unduly burdensome and unwarranted. See, e.g., Brine v. Gen. Motors

Corp., 141 F.R.D. 332, 334 (M.D. Ala. 1991) (noting that the "legal authority is fairly

unequivocal" that sharp limits are placed on the ability to depose high-ranking

oHicials). Efforts to depose high-level executives "create[] a tremendous potential for

abuse or harassment." Apple Inc.v. Samsung Elecs. Co., Ltd., 282 F.R.D. 259, 263

(N.D. Cal. 2012). A party should not be permitted to force the deposition of a highly

placed executive unless the requesting party can show that the executive has

"knowledge that is both unique and relevant." Guan Ming Lin v. Benihana Nat'I

Corp., No. 10 cry. 1335, 2010 WL 4007282, at *2 (S.D.N.Y. Oct. 5, 2010) (issuing

order to prohibit deposition of high-ranldng executive when executive had "no special

personal knowledge" and others could testify to same topics).

Commissioner Bums cannot satisfy this requirement. He merely speculates

that it is "likely that he was the final approval source" for campaign contributions, and

that it is "hardly a stretch" that he would be knowledgeable regarding campaign

contributions. Mot. to Compel at 27. Similar argniments could be made in any case-

because the CEO is by definition at the top of an organization, one can always

speculate that he was "the fmal approval" for acorporatedecision, and it will never be

a "stretch" to speculate he mightknowsomething about a topic related to a company.

This is not enough to justify the CEO's deposition.

By going straight to the top of the organization without regard to which

employees would actually be best to provide information, Commissioner Bums has

only underscored that his true purpose is to orchestrate political theater and harass the

Companies, rather than seek out information. There is no basis set forth in the

subpoenas (nor could there be) thatMr. Brandt is the proper person to address the

topics raised. Lf any deposition is allowed (and one should not be, for the reasons

given above), it should be of a person with relevant knowledge of how APS

accounted for its expenses during the 2010 and 2015 test years. See Salter v. Upjohn
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Commissioner Burns's Threat to Publicly Disseminate the
Information Gathered by the Subpoenas Underscores Their
Improper Purpose and Violates Commission Rules.

1 Co., 593 F.2d 649, 651 (5th Cir. 1979) (af f irming order prohibiting executive

2 deposition until lower-level employees deposed), Am. Family Mut. Ins Co., 222 Ariz.

3 at 513 1] 21 (prohibiting potentially harassing discovery until "litigants . . . at least

4 initially pursue less intrusive discovery").

5 B.

6

7 In issuing the subpoenas, Commissioner Burns declared his intention to make

8 publicly available all the information produced. Not only does this threat underscore

9 the true improper purpose of his subpoena, which is one of harassment and retaliation,

10 but it also flagrantly violates the Commission's rules and the statutory protections of

11 confidential business information.

12 Arizona law protects the confidentiality of sensitive business data, such as

13 trade secrets, even if that data is disclosed to the Corporation Commission. See

14 A ..R.S. §40-204(C) ("No information furnished to the commission by a public service

15 corporation, except matters specifically required to be open to public inspection, shall

16 be open to public inspection or made public"). To be made public, there must be due

17 process: an "order of the commission entered after notice" or an order entered"in the

18 course of a hearing or proceeding." Id. Indeed, the Commission itself has established

19 rules authorizing its staff to enter confidentiality agreements with reporting utility

20 companies. See A.A.C. R14-2-703(L) (establishing procedure to enter agreements

21 protecting confidentiality of information reported to Commission). Confidentiality

22 agreements are routine in ACC proceedings and widely accepted. There is no basis

23 for Commissioner Bums to unilaterally make confidential information public. In fact,

24 such an act would be punishable as a crime. See A.R.S. § 40-204(D). Commissioner

25 Burns's threat to disclose information that the Companies treat as confidential and

26
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28
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3
v. Each Commissioner Is Competent to Decide the Motions to Compel and to

Disqualify.
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1 have never publicly disclosed is yet more evidence of the improper nature of the

whole subpoena. 12

4

5 Commissioner Burns argues that his fellow Commissioners should recuse

themselves from deciding this motion to compel, as well as his other pending motions

(including his disqualif ication motion). This contention lacks merit. The  f ull

Commission should decide, and deny, all of Commissioner Bums's pending motions.

9 First, the relief Commissioner Burns seeks is impossible. Commissioner

10 Burns's disqualification motion focuses heavily on Commissioners Forese and Little,

11 but  a ls o  demands  tha t  a  "s ea rc hing inqui r y"  be  under taken into  whe the r

12 Commissioners Tobin and Dunn must recuse themselves as well. Motion to

Disqualify at 21. Thus, Commissioner Burns insists that there are "significant

disqualification issues involving all the other Commissioners." Mot. to Compel at 28.

But if  every Commissioner except Commissioner Bums is reused, there is no

quorum. In tha t scenar io ,  the  Rule  o f  Necess i ty is  t r iggered and a ll the

Commissioners may adjudicate the motion. Ariz. Agency Handbook, § 10.9.4.3 ("If

a majority of the total membership of a public body is disqualified, thereby making it

impossible for the public body to convene a quorum to discuss or decide the matter,

the disqualif ied members may disc lose in the public  record their  reasons for

disqualification and proceed to act as if they were not disqualified" (citing A.R.S. §

38-508(B) and Nider v. Homan, 89 P.2d 136, 140 (Cal. App. l939)), cf. Scheehle v.

.Mstices of the Supreme Courf of the State of Ari:ona, 211 Ariz. 282, 295 (2005)

("[T]he Me of necessity will prevail over disqualification standards when it is not

12 Commissioner Bums contends that APS's filing of an opposition of his motion to
compel, as opposed to a motion for a protective order with proposed redactions,
somehow constitutes a waiver of APS' confidentiality concerns. Burns Mot. to
Compel at 28. That is incorrect. As explained, Commissioner Bums's plans to
publicize this information are highly relevant in showing that he is misusing the
subpoena process.
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possible to convene a body of judges who are not subject to the disqualification

standards.")

1

2

3 Commissioner Burns seeks to avoid this outcome by insisting that the other

4 Commissioners either promise that they are "not going to interfere with

5 Commissioner Bums's investigation," Mot. to Compel at 29, or refer the matter for

6 decision by the ALJ. Neither suggestion is appropriate. A Commission promise that

7 it is "not going to interfere with Commissioner Bums's investigation" would be the

8 same thing as a Commission decision granting Commissioner Burns's motion to

9 compel, which is the exact motion that Commissioner Burns claims the other

10 Commissioners are reused from deciding. Passing the buck to the ALJ is also not an

l l option. The Commissioners are the ones empowered both by the Constitution and

12 Arizona law to make Commission decisions, and Commissioner Burns raises motions

13 of the utmost importance. They should be decided by the Commission, not by a

14 single ALJ exercising delegated authority.

15 Even setting aside these procedural tangles, Commissioner Burns identifies no

16 basis for other Commissioners to recuse themselves from deciding the motion to

17 compel or any other motion. To begin, Commissioner Burns does not contend that

18 any information available now warrants recusal, rather, he speculates that his

19 subpoenas will run up information that will warrant recusal. As previously

to explained, however, Commissioner Bums's speculations are misguided: none of the

21 information his subpoenas seek would warrant recusal from the rate proceeding under

22 Caperton. As such, Commissioner Burns has no basis for seeking recusal at the

23 present time.

24

25

26

27

28

Commissioner Bums also argues that the commissioners should recuse

themselves because "no man maybe a judge in his own cause." Terrell v. Tempe,35

Ariz. 120, 123 (1929). His view is that a commissioner may not preside over a

motion to disqualify himself, and, moreover, because enforcement of the motion to

compel may ultimately lead to the disqualification of a commissioner, that
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1

l

1 commissioner should not adjudicate the motion to compel. This is clearly wrong.

2 Since time immemorial, judges have been ruling on motions to disqualify themselves.

3 Caperfon, 556 U.S. at 882 ("Following accepted principles of our legal tradition

4 respecting the proper performance ofjudicial functions, judges often inquire into their

5 subjective motives and purposes in the ordinary course of deciding a case."). This

6 practice is enshrined in Arizona law. See Ariz. R. Civ. P. 42.2(e)(3) (named judges

7 may preside over motion to recuse himself when no other county judge is available).

8 Thus, it is proper for the commissioners to mle on Commissioner Burns's motion to

9 disqualify themselves. Moreover, for the same reason, it is proper for the

10 commissioners to mle on a motion to compel production of documents that might

l l theoretically create grounds to disqualify themselves.

12 Indeed, if anyone should recuse himself from deciding these motions, it is

13 Commissioner Burns, because Commissioner Burns fled the motions. If

14 Commissioner Burns participates in deciding these motions, he would literally be a

15 judge in his own cause: he would be voting to decide the very motion he filed. This

16 point is particularly stark with respect to the motion to compel, in which

17 Commissioner Bums has apending lawsuit, currently stayed, seeking to obtain--as a

18 litigant-an order compelling compliance with the subpoena. Because Commissioner

19 Burns is the sole Commissioner who has filed a motion, he is the sole Commissioner

20 who is required to recuse himself under Arizona's recusal principles.

21 This point also shows that even in the unlikely event that Commissioner Burns

22 succeeds in obtaining the recusal of Commissioners Forese and Little, there would

23 still be no quorum, because Commissioner Bums himself would be disqualified thus

24 reducing the number of eligible commissioners to two. Thus, even in that scenario,

25 the Rule of Necessity would require all the Commissioners to adjudicate the motion.

26 The unfortunate reality is that Commissioner Burns is trying to inject chaos

27 into this proceeding and undermine the Commission's authority as a whole.

28 Commissioner Burns apparently believes that the entire Commission, himself

36



l

l
l

l

l

l

CONCLUSION

I
I
I

r/  u ' - <@1Q¢=44¢-_/M
By

Mary R. O'Grady
Joseph N. Roth
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1099 New York Avenue, NW Suite 900
Washington, DC 20001-4412

Attorneys for Respondents

1 excepted, is irremediably corrupted, and he certainly is entitled to express that

2 viewpoint in speeches and election campaigns. But his fellow commissioners were

3 duly elected. That means the other commissioners should hear this rate case, and

4 decide motions ancillary to the rate case, without disqualifying themselves.

5

6 Despite the significant defects in the subpoenas, APS has voluntarily produced

7 certain publicly available documents identified by the subpoenas, see Ex. A, Attach.

8 A at 1, and, upon execution of the legally required confidentiality agreement, it will

9 produce certain non-public documents. Pinnacle West has also adopted a broad

10 corporate disclosure policy that provided information on its spending for 2016. No

11 compelled retroactive disclosure is justified.

12 The Companies respectfully request that the Commission quash the subpoenas

13 and deny the motion to compel.

14 DATED this 15"' day of June, 2017.

15 OSBORN MALEDON, P.A.
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CV 2017-001831 05/26/2017

HONORABLE DANIEL J. KILEY
CLERK OF THE COURT

S. Marx
Deputy

ROBERT BURNS WILLIAM A RICHARDS

v.

ARIZONA PUBLIC SERVICE CQMPAM, et aL MARY R O'GRADY

UNDER ADV1SEMENT RULING

"that he is fully authorized and entitled to

Plaintiff Robert Bums in his official capacity as a member of the Arizona Corporation
Commission (the "Commission") caused to be issued two subpoenas (the "Subpoenas"), one to
Defendant Arizona Public Service ("APS") and the other to Defendant Pinnacle West Capital
Corporation ("Pinnacle West"). Complaint at 1]91 and Exhibit 1 thereto' The Subpoenas require
the production, infer alia,of documents relating to the Defendants' "expenditures or donations of
funds for any purpose," including "charitable cont1ibution[s]," "political contribution[s]," and
"expenditure[s] made...for lobbying purposes." Exhibit l to Complaint. Alleging that APS and
Pinnacle West dispute his authority to issue the Subpoenas and have refused, in whole or in part,
to comply with them, the Plaintiff seeks a declaration
demand Hom the Defendants...full and timely compliance with the [S]ubpoenas... Complaint
at W 96, 109-110, 114 and Exhibit 4 thereto.

I
l

The Defendants have filed a Motion to Dismiss. In support of their Motion, they assert,
inter alia, that the Plaintiff "has never sought any order from the Commission compelling
compliance with the [S]ubpoenas," Motion at Dismiss at pp. 5-6, and that 'judicial review" is not

Form V000A

1 Each of the subpoenas was also directed to Defendant Donald E. Brandt in his capacity as Chairman.
President, and Chief Executive Off icer of each corporate Defendant. Complaint at 1] 91 and Exhibit 1
thereto.
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appropriate until the Commission has "complete[d] its internal decision-making process." Reply
to Plaintiffs Response to Motion to Dismiss ("Reply") at p. 2. The appropriate procedure, the
Defendants argue, is for the PlaintiH  ̀to

file a motion to compel, the Commission will rule on that motion, and
an aggrieved party can then seek judicial review.

Id.

The Plaintiff disagrees, asserting that he acted thin the scope of his constitutional
authority in issuing the Subpoenas, that determining the scope of his constitutional authority is a
matter 'Within the traditional role and expertise of the courts, not the [Comlnission]," and that
requiring him to pursue remedies before the Commission prior to seeking judicial relief would be
"futile." Plaintiff's Response to Defendants' Motion to Dismiss ("Response") at pp. 3, 14, 16.

After reviewing the authorities cited the Court finds that applicable statute and
procedural miles require the Plaintiff to file a motion to compel with the Commission to enforce
the Subpoenas before seeking judicial relief See Ariz.R.Civ.P. 45(c)(5)(B), Ariz.Adnnin.Code
R14-3-l01(A), A.R.S. § 40-243.2 Although the Plaintiff asserted at the May 25, 2017, Oral
Argument that he enjoys authority under the Arizona Constitution to issue and enforce
subpoenas that is independent of the Arizona Rules of Civil Procedure, this assertion is not
supported by the tend of the Arizona Constitution itself. The provision of the Arizona
Constitution conferring authority on "[t]he corporation commission, and the several members
thereof," to "enforce the...production of evidence by subpoena" expressly states that this
enforcement power shall be the same as that "of a court of general jurisdiction." Ariz.Const. Art.
XV, § 4. Enforcement of subpoenas by a court of general jurisdiction, i.e., the Superior Court, is
governed by the Arizona Rules of Civil Procedure. See Ariz.R.Civ.P. 45(e), (f).

311 (1980) ("[W]here a claim is cognizable

Requiring the Plaintiff to file a motion to compel with the Commission and obtain a
ruling before seeking judicial relief would be consistent with case law holding that parties must
pursue available administrative remedies before seeking court intervention. See, e.g., Minor v.
Cochise Coumjv, 125 Ariz. 170, 172, 608 P.2d 309,
in the first instance by the administrative agency aJone[,]...judicia1 interpretation is withheld

Form V000A

2 At Oral Argument on May 25. 2017. the Plaintiff asserted that he need not seek to enforce the
Subpoerm in the manner prescribed in Rule 45(€)(5)(B)_ Ariz.R.Civ.P.. because the provision of the
Cornrnission's Rules of Practice and Procedure that incorporates the Arizona Rules of Civil Procedure
excludes investigations. See Ariz.Admin.Code R14-3-101(A). The Plaintiffs assertion that the Subpoenas
are not governed by Rule 45 is contradicted by the fact that the Subpoenas themselves state that they woe
issued pursuant to Rule 45 (as well as pursuant to other constitutional and statutory authority). See Exhibit
l to Complaint.
Docket Code 926 Page 2
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until the administrative process has run its course."), OriginalApt. Movers v. Waddell, 179 Ariz.
419, 421, 880 P.2d 639, 641 (App. 1993) (alter Department of Revenue commenced audit,
business refused to disclose subpoenaed records and filed declaratory judgment action seeking
declaration that it was statutorily exempt from transaction privilege tax, affirming disrnissad of
complaint, Court held that business was not entitled to "preempt the administrative investigation
by rushing to the tax court before all factual questions have been subjected to [agency's] audit").
Cf Carrington v. Ariz. Corp. Comm'n, 199 Ariz. 303, 304, 18 P.3d 97, 98 (App. 2000) (party
challenging subpoena issued by Commission Bled complaint for special action relief only after
filing motion with Commission to quash the subpoena, which was denied). Moreover, requiring
the Plaintiff to proceed in this manner would be consistent with the well-established principles
that "a court should not act upon subject matter that is peculiarly within the agency's specialized
field without taking into account what the agency has to offer," Campbell v. Mountain States Tel.
& Tel. Co., 120 Ariz. 426, 430, 586 P.2d 987, 991 (App. 1978) (citation and internal quotations
omitted), and that a court should respect "administrative agency autonomy" by avoiding
"premature...intervention in inchoate administrative proceedings." Medina v. Ariz. Dep 'r of
Transp., 185 Ariz. 414, 417, 916 P.2d 1130, 1133 (APP 1995).

Finally, requiring the Plaintiff to file a motion to compel with the Commission and obtain
a ruling before seeking judicial relief may - depending on whether the motion is granted or
denied - obviate the need for the Court to address the constitutional issues raised in the Plaintiffs
Complaint. A court must, of course, avoid reaching constitutional issues if it is not necessary to
do so. See Cronin v. Sheldon, 195 Ariz. 531, 542, 991 P.2d 231, 242 (1999) ("Constitutional
issues will not be determined unless squarely presented in a justiciable controversy.") (citation,
internal quotations, and internal punctuation omitted).

1

The Court therefore Ends that a determination of the issues raised in the Complaint
should be deferred until a motion to compel compliance with the Subpoenas has been filed with
the Commission and the CommissiOn has had an opportunity to rule on i1.3

(arguing that the PlaintiH is not entitled
enforcement while a motion to quash is still pending before the Commission ) with Response at p.

3 The Defendants have filed with the Commission. two motions to quash the Subpoenas. The
Commission has not acted on either of the motions to quash (even though the first of the motions was
filed over seven months ago, in September 2016). The parties disagree on whether the motions to quash
are still pending before the Commission. or if they have been deemed denied as a result of the
Commissions failure to act on them within a specified time period. Compare Motion to Dismiss at p. 12

"to short-circuit the administrative process by seeldng judicial
" 16

(arguing that the Commission allowed both of [the] Defendants' motion to quash to be administratively
denied by inaction"). The Coup need not resolve Me parties' dispute over whether the Defendants'
motions to quash are still pending. however, because the enforcement of a subpoena to which objection
has been made cannot be effected by a ruling on a motion to quash. but requires the tiling of a motion to
compel. See AIiz.R.civ.p. 45(c)(5)(B); Ariz.Ad1unin.Code R14-3-lOl(A).
Docket Code 926 Form voooA Page 3
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\

The Court sees no justification, however, for the Defendant's request that this case be
dismissed. Instead, the Court finds that a stay of these proceedings while the Commission

considers a request to compel compliance with the Subpoenas would be appropriate. Although
the Defendants argue that "respect" for the "constitutional authority" of a "coordinate branch of

government" to "complete its internal decision-maldng process before the commencement of

judicial review" requires the Court to "dismiss this case," Reply at p. 2, an order staying these
proceedings would respect the Commission's authority to consider enforcement of the

Subpoenas in the Hrst instance just as much as a dismissal would. Staying, rather than

dismissing, this case i s an approach that Ends support in case law. Medina, 185 Ariz. at 416, 916
P.2d at 1132 (after agency filed motion to dismiss on basis that petitioner had failed to exhaust

administrative remedies by seeking administrative rehearing, Md court instead "temporarily

decline[ed] to exercise jurisdiction" while petitioner filed motion for rehearing with agency and

then "reexercised jurisdiction" once rehearing was denied) (internal quotations omitted).
Moreover, staying, rather than dismissing, this case would better conserve the parties' resources

and facilitate the timely resumption of judicial proceeding in the event such proceedings are

warranted.

Accordingly,

IT IS ORDERED staying this matter pending further proceedings before the Arizona
Corporation Commission.

IT IS FURTHER ORDERED setting a telephonic Status Conference on Jul 10 2017

at 1:30 .m. (30 minutes allotted) before this Division to discuss the stations of the matter and the
scheduling of such further proceedings as may be appropriate. Counsel for the Plaintiff shall

initiate the joint call to the Court at 602-372-3839.

IT IS FURTHER ORDERED denying the Motion to Dismiss in all other respects
except as to the relief granted above.

N O T E : All court proceedings are recorded by audio and video method and not by a
court reporter. Pursuant to Local Rule 2.22, if a party desires a court reporter for any proceeding
in which a court reporter is not mandated by Arizona Supreme Court Rule 30, the party must

submit a written request to the assigned judicial officer at least ten (10) judicial days in advance

of the hearing, and must pay the authorized fee to the Clerk of the Court at least two (2) judicial
days before the proceeding. The fee is $140.00 for a half-day and $280.00 for a full day.
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